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IDA information

Name of IDA

County of Otsego Industrial Development Agency

Street address Telephone nurmber
189 Main Street ~ Suite 500 ( 607 )267-4010
City State ZIP code
Oneonta NY {13820

Terms and conditions for the recapture of state sales tax exemption bensfits for projects established, amended,

or extended on or after March 28, 2013

1 Did the IDA provide state sales tax exemption benefits to any project established, amended, or
extended during the fiscal year enterad aboVe?........oooov i 1 Yes No D
If Yes, continue below.
If No, skip to question 3.
2 When an IDA establishes a project, appoints an agent/project operator, or amends or extends a project established in a prior year,
the IDA must include terms and conditions for the recapture of state sales tax exemption benefits in its resolutions and project
documents. This applies to all projects established, amended, or extended on or after March 28, 2013 (see instructions).

Did the IDA use the same terms and conditions regarding the recapture of state sales tax
exemption benefits in the project documents for each of its projects (as described above)?.................. 2 Yes No D

It Yes, attach a copy of the terms and conditions used.
If No, attach a copy of each varsion used. Be sure to identify the projects to which each version of the terms and conditions

relate.
If the IDA did not include terms and conditions for the recapture of state sales tax exemption benefits in the project
documents, attach a list of these projects (see instructions).

Activities and efforts to recapture state sales tax exemption benefits for projects established, amended, or
extended on or after March 28, 2013

3 Did the IDA make efforis to recapture any state sales and use tax exemption benefits from an
agent, project operator, or other person or entity (see NStrUCHONS)? .....c...oceieeeeeeeeeeeeeeeeeeeeeeeeeeeen 3 VYes D No

If Yes, continue below.
If No, skip question 4 and complete the Certification below.

4 Did the IDA file Form ST-65, IDA Report of Recaptured Sales and Use Tax Benefits, for each
recapture, and remit the funds to the Tax Department? ... oo et 4 Yes D Mo D
If Yes, you must keep a copy of Form ST-85 and supporting documentation related to the recapture activities.
It No, attach an explanation of the IDA's recapture efforis (see instructions).

Certification
I ceitify that the above statements are true, complete, and correct, and that no material information has been omitted. | make
these statements with the knowledge that willfully providing false or fraudulent information with this document may constitute a
felony or other crime under New York State Law, punishable by a substantial fine and possible jail sentence. | also understand
that the Tax Department is authorized to investigate the validity of any information entered on this document.
Print name of person signing on b;a}a!f of the IDA Print title of person signing on behalf of the IDA

/ A

Jody Zakrevsky CEO
Date Telephone number

Signature - ey
"\.\ . / / / 02-11-2022 _|{ 607 )267-4010
Mailing instPuctions ¥~

Mail completed fc}m and attachments to:

NYS TAX DEPARTMENT

IDA UNIT
W A HARRIMAN CAMPUS
ALBANY NY 12227-0866

If not using U.S. Mail, see Publication 55, Designated Private Delivery Services.




SECTION 4.03. RECAPTURE OF FINANCIAL ASSISTANCE. (A) General. Upon the occurrence of a
Recapture Event that occurs during the Recapture Period, the Agency may require the Company to
provide for the recapture of the project financial assistance provided as of the date of determination (the
“Project Financial Assistance”), all in accordance with the terms of this Section 4.03. The Company
hereby agrees, if requested by the Agency, to pay within thirty (30) days to the Agency the recapture of
the Project Financial Assistance, as provided in this Section 4.03.

‘ (B) Project Financial Assistance to be Recaptured. The Project Financial Assistance to be

recaptured, as adjusted by the provisions of Section 4.03(C) below, by the Agency from the Company
upon the occurrence of a Recapture Event during a Recapture Period shall be an amount equal to a
percentage (as provided in subsection (C) below) multiplied by the sum of the following:

(N the portion of the amount of New York State. sales and use taxes allocable to
Otsego County that the Company would have paid as of the date of determination in connection
with the undertaking of the Project if the Project Facility was privately owned by the Company
and not deemed owned or under the jurisdiction and contro] of the Agency;

2) the amount of any mortgage recording tax exemption provided by the Agency to
the Company in connection with the undertaking of the Project; and

3) the difference between the amount of the payment in lieu of tax payments paid by
the Company under the Payment in Lieu of Tax Agreement and the amount of the general real
property ad valorem taxes that would have been payable by the Company to the Taxing Entities if
the Project Facility was privately owned by the Company and not deemed owned or under the
Jurisdiction and control of the Agency.

(C)  Amount of Project Financial Assistance to be Recaptured. Upon the occurrence of a

Recapture Event, the Company shall pay to the Agency the following amounts as recapture:

Year Amount of Recapture

2021 100% of the Project Financial Assistance
2022 100% of the Project Financial Assistance
2023 94% of the Project Financial Assistance

2024 88% of the Project Financial Assistance

2025 82% of the Project Financial Assistance

2026 76% of the Project Financial Assistance

2027 70% of the Project Financial Assistance

2028 64% of the Project Financial Assistance

2029 58% of the Project Financial Assistance

2030 52% of the Project Financial Assistance

2031 46% of the Project Financial Assistance

2032 40% of the Project Financial Assistance

2033 34% of the Project Financial Assistance

2034 28% of the Project Financial Assistance

2035 22% of the Project Financial Assistance

2036 16% of the Project Financial Assistance

2037 10% of the Project Financial Assistance

(D)  Redistribution of Project Financial Assistance to be Recaptured. Upon the receipt by the
Agency of any amount of Project Financial Assistance pursuant to this Section 4.03, the Agency shall
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redistribute such amount within thirty (30) days of such receipt to the Taxing Entity that would have
received such amount but for the granting by the Agency of the Project Financial Assistance.

E®) Survival of Obligations. The Company acknowledges that the obligations of the
Company in this Section 4.03 shall survive the conveyance of the Project Facility to the Company and the
termination of the Lease Agreement.

®) Agency Review of Recapture Determination. The Agency’s determination to recapture

all or a portion of the Project Financial Assistance shall be made by the Agency after an evaluation of the
criteria for recapture set forth in the Agency’s “Policy Respecting Recapture of Project Benefits” as in
effect as of the Closing Date (a copy of which policy is attached hereto as Schedule B). If the Agency
determines that a Recapture Event has occurred, it shall give notice of such determination to the
Company. The Company shall have thirty (30) days from the date the notice is deemed given to submit a
written response to the Agency's determination arid to request a written and/or oral presentation to the
Agency why the proposed recapture amount should not be paid to the Agency. The Company may make
its presentation at a meeting of the Agency. The Agency shall then vote on a resolution recommending (i)
a termination of Financial Assistance, (ii) a recapture of Financial Assistance, (iii) both a termination and
a recapture of Finance Assistance, (iv) a modification of Financial Assistance or (v) no action.

SECTION 4.04. LATE PAYMENTS. (A) One Month. If the Company shall fail to make any payment
required by this Uniform Agency Project Agreement within thirty days of the date that written notice of
such payment is sent from the Agency to the Company at the address provided in Section 5.05 of this
Uniform Agency Project Agreement, the Company shall pay the amount specified in such notice together
with a late payment penalty equal to five percent (5%) of the amount due.

(B)  Thereafter. If the Company shall fail to make any payment required by this Uniform
Agency Project Agreement when due and such delinquency shall continue beyond the thirty days after
such notice, the Company’s obligation to make the payment so in default shall continue as an obligation
of the Company to the Agency until such payment in default shall have been made in full, and the
Company shall pay the same to the Agency together with (1) a fate payment penalty of one percent (1%)
per month for each month, or part thereof, that the payment due hereunder is delinquent beyond the first
month, plus (2) interest thereon, to the extent permitted by law, at the greater of (a) one percent (1%) per
month, or (b) the rate per annum which would be payable if such amount were delinquent taxes, until so
paid in full. '

SECTION 4.05. PAYMENT OF ATTORNEY’S FEES AND EXPENSES. If the Company should default
in performing any of its obligations, covenants or agreements under this Uniform Agency Project
Agreement and the Agency should employ attorneys or incur other expenses for the collection of any
amounts payable hereunder or for the enforcement of performance or observance of any obligation,
covenant or agreement on the part of the Company herein contained, the Company agrees that it will, on
demand therefor, pay to the Agency within thirty (30) days not only the amounts adjudicated due
hereunder, together with the late payment penalty and interest due thereon, but also the reasonable fees
and disbursements of such attorneys and all other out-of-pocket expenses, costs and disbursements
actually incurred, whether or not an action is commenced.

SECTION 4.06. REMEDIES; WAIVER AND NOTICE. (A) No Remedy Exclusive. No remedy herein
conferred upon or reserved to the Agency is intended to be exclusive of any other available remedy or
remedies, but each and every such remedy shall be cumulative and shall be in addition to every other
remedy given under this Uniform Agency Project Agreement or now or hereafter existing at law or in
equity or by statute.
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(B)  Delay. No delay or omission in exercising any right or power accruing upon the
occurrence of a Recapture Event or an Event of Default hereunder shall impair any such right or power or
shall be construed to be a waiver thereof, but any such right or power may be exercised from time to time
and as often as may be deemed expedient.

(C)  Notice Not Required. In order to entitle the Agency to exercise any remedy reserved to it
in this Uniform Agency Project Agreement, it shall not be necessary to give any notice, other than such .
notice as may be expressly required in this Uniform Agency Project Agreement. \

(D)  No Waiver. In the event any provision contained in this Uniform Agency Project
Agreement should be breached by any party and thereafter duly waived by the other party so empowered
to act, such waiver shall be limited to the particular breach so waived and shall not be deemed to be a
waiver of any other breach hereunder. No waiver, amendment, release, or modification of this Uniform
Agency Project Agreement shall be established by conduct, custom, or course of dealing.
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SCHEDULE B

POLICY RESPECTING RECAPTURE OF PROJECT BENEFITS
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SCHEDULE B

POLICY RESPECTING RECAPTURE OF PROJECT BENEFITS

SECTION 1. PURPOSE AND JUSTIFICATION. (A) The purpose of this Policy is to outline the
procedures utilized by County of Otsego Industrial Development Agency (the “Agency”) to review
compliance with (1) the requirements of the Agency relating to job creation and/or retention, other
expected public benefits and reporting and (2) the requirements-of the State of New York (the “State™)
relating to sales tax exemptions and reporting.

(B)  The Agency was created pursuant to Section 910-a of Title 2 of Article 18-A of the
General Municipal Law and Title 1 of Article 18-A the General Municipal Law (collectively, the “Act”)
for the purpose of promoting employment opportunities for, and the general prosperity and economic
welfare of, residents of Otsego County, New York (the “County”) and the State of New York (the
“State™). Under the Act, the Agency was created in order to advance the Jjob opportunities, health, general
prosperity and economic welfare of the residents of the County and of the State.

© Chapter 59 of the Laws of 2013 (Part J), effective March 28, 2013 (the “2013 Budget
Law™), enacted March 28, 2013, established new recordkeeping, reporting, and recapture requirements for
industrial development agency projects that receive sales tax exemptions.

(D) The new sales tax recording and reporting requirements required by the 2013 Budget
Law include the following: (1) a requirement to keep records of the amount of sales tax benefits provided
to each project and make those records available to the State upon request; (2) a requirement to report to
the State, within 30 days after providing financial assistance, the amount of sales tax benefits intended to
be provided to a project; and (3) a requirement that the Agency post on the internet and make available
without charge copies of its resolutions and agreements appointing an agent or project operator or
otherwise related to any project it establishes. A project operator (“Project Operator”) is appointed by the
Agency through the filing of form ST-60 with the New York State Department of Taxation and Finance.

(E)  The 2013 Budget Law requires that the Agency recapture State sales tax benefits where:
(1) the project is not entitled to receive those benefits; (2) the exemptions exceed the amount authorized,
or are claimed for unauthorized property or services; or (3) the project operator failed to use property or
services in the manner required by its agreements with the Agency.

® For purposes of this Policy, with respect to a particular calendar year and a particular
project, the term “financial assistance” shall include the following:

) Proceeds of debt obligations issued by the Agency with respect to said project
have been disbursed during the calendar year in question.

2) Any tax exemption or abatement (a) which may have directly or indirectly
benefitted the project or project operator shall during such calendar year and (b) which resulted
from (i) the Agency’s title to, possession of or, control of or other interest in said project, or
(ii) the designation by the Agency of said project occupant (or any sublessee, contractor, supplier
or other operator of the project) as an agent of the Agency.

3) Any grant made by the Agency with respect to said project or project operator
shall during such calendar year.
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4) Any loan made by the Agency with respect to said project or project operator
shall during such calendar year.

(G)  Chapter 563 of the Laws of 2015, effective June 15, 2016 (the “Reform Legislation™),
requires each industrial development agency to develop policies (1) for the suspension, discontinuance, or
modification of financial assistance provided for a project, (2) for the recapture of all or part of the
financial assistance provided for a project, and (3) to annually monitor the progress of projects with
respect to investment and job creation/retention goals. ' '

(H) ~ The Agency has been advised that a number of other industrial development agencies
have adopted policies pursuant to the Reform Legislation that (1) contain provisions allowing the
industrial development agency to recapture certain financial benefits provided by said agency to a project
applicant if said project applicant does not fulfill certain job creation promises contained in its application
or fails to fulfill certain other promises made to said agency and (2) allow said agency to take into account
exigent circumstances in deciding whether to exercise these provisions respecting the recapture of said
financial benefits.

4 For purposes of this Policy, with respect to a particular project, the term “Project
Agreements” shall mean the project documents between the Agency and an applicant with respect to the
applicant’s project. In addition to a lease agreement or installment sale agreement between the Agency
and the applicant, the Project Agreements may also include a payment in lieu of tax agreement, a project
agreement, and one or more recapture agreements, as well as security agreements intended to ensure
compliance by the applicant with the requirements of the Project Agreements.

SECTION 2. REQUIREMENTS FOR APPLICANTS. (A) Under the Act, the Agency is required to
submit certain annual reports relating to Agency projects to the New York State Office of the -
Comptroller. In order to satisfy its annual reporting requirements and other requirements under the Act
and certain other requirements imposed by the Act, as well as the new requirements imposed upon the
Agency by the 2013 Budget Law, the Agency will require each applicant for financial assistance from the
Agency agree to satisfy the following requirements as a condition to the receipt of such financial
assistance:

) Any applicant requesting a sales tax exemption from the Agency must include in
the application a realistic estimate of the value of the savings anticipated to be received by the
applicant. Each applicant is hereby warned to provide a realistic estimate in the application, as the
2013 Budget Law and the regulations expected to be enacted thereunder are expected to require
that the Agency recapture any benefit that exceeds the greater of (a) the amount listed in said
application or (b) authorized by the Agency in a separate resolution.

2) Any applicant requesting a sales tax exemption from the Agency must agree to
annually file (and cause any sublessee, contractor, supplier or other operator of the project to file
annually) with the State, on a form and in such manner as is prescribed by the State, a statement
of the value of all sales and use tax exemptions claimed by the applicant and all contractors,
subcontractors, consultants and other agents of the applicant under the authority granted to the
applicant by the Agency.

3) Any applicant requesting a sales tax exemption from the Agency must agree to

furnish to the Agency a copy of each such annual report submitted to the State by the applicant or
any sublessee, contractor, supplier or other operator of the project.
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) As required by the 2013 Budget Law, the Project Agreements will provide that
any sales tax benefits determined by the Agency to be subject to recapture pursuant to the 2013
Budget Law must be remitted by the applicant to the Agency within 20 days of a request therefor
by the Agency.

) The applicant agrees that, as required by the 2013 Budget Law, the resolutions of
the Agency with respect to the project and the Project Agreements and will now be publicly
available on the Agency’s website. As provided in the New York Freedom of Information Law

- (“FOIL”), the applicant may request that certain information contained therein be redacted and, if -
the applicant can demonstrate to the satisfaction of the Agency that release of said information
would result in substantial harm to the applicant’s competitive position, the Agency may comply

with such request.

6 Except as otherwise provided by collective bargaining agreements, new
employment opportunities created as a result of the Project will be listed with the New York State
Department of Labor Community Services Division (the “DOC”) and with the administrative
entity (collectively with the DOC, the “JTPA Entities”) of the service delivery area created by the
federal job training partnership act (Public Law 97-3 00) (“JTPA™), as replaced by the Workforce
Investment Act of 1998 (Public Law 105-220), in which the Project is located.

) Except as otherwise provided by collective bargaining agreements, where
practicable, the applicant will first consider persons eligible to participate in JTPA programs who
shall be referred by JTPA Entities for new employment opportunities created as a result of the
Project.

) The applicant agrees, whenever requested by the Agency, to provide and certify
or cause to be provided and certified such information concerning the Applicant, its finances and
other topics as the Agency from time to time reasonably considers necessary or appropriate,
including, but not limited to, such information as to enable the Agency to make any reports
required by law or governmental regulation.

€)] Within sixty (60) days after the end of each calendar year, the applicant shall
furnish to the Agency a certificate of an Authorized Representative of the applicant stating that no
event of default under the Project Agreements has occurred or is continuing or, if any Event of
Default exists, specifying the nature and period of existence thereof and what action the applicant
has taken or proposes to take with respect thereto, and setting forth the unpaid principal balance
of the Bonds and accrued but unpaid interest thereon and that no defenses, offsets or
counterclaims exist with respect to the indebtedness evidenced thereby.

(10)  The applicant shall insure that all employees and applicants for employment with
regard to the Project are afforded equal employment opportunities without discrimination.

(11)  The applicant agrees to file with the Agency, no later than sixty (60) days after
the end of each calendar year, reports regarding the number of people employed at the project and
certain other matters.

(B)  In order to ensure that the project will create the public benefits anticipated by the
Agency accruing to the residents and taxpayers of the County, the Project Agreements will require that
each Agency project operator agree that, annually, within 60 days of the end of each calendar year during
which a project has received any financial assistance from the Agency, such Agency project operator will
complete and file with the Agency an annual report (the “Operator Annual Report”) describing the status
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of the project during the calendar year just completed, including such information as: jobs projected to be
created/retained; estimated salary of jobs to be created/retained; current number of jobs; construction jobs
created through the year; exemptions from taxes and payments in lieu of tax made; and status of bond
financing related to the project.

SECTION 3. ENFORCEMENT. (A) The Agency will use the information contained in the Operator
Annual Report, and may use site visits and follow ups, to gauge the status of a project in relation to the
- original commitment of the applicant as stated in the project application. '

3B) Should the staff or board members of the Agency find significant deficiencies in any
area; the project will be further reviewed. Examples of situations that may trigger review and/or action by
the agency include:

¢S] If the project operator shifts production activity to a facility outside of the County
and, as a result, fails to achieve the economic benefits projected.

2) If the project operator moves all operations outside the County, neglects to move
operations to the County, or the project does not otherwise conform to the project described in the
Project Agreements.

3) If a significant shortfalls in economic benefits is identified, as compared with the
application, such as a significant shortfall in new job creation/retention and/or expected major
investments in the business.

4 Failure to comply with annual reporting requirements or provide the Agency with
requested information.

5) Sale or closure of a project within the time period the applicant receives Agency
financial assistance.

© Should the staff or board members of the Agency find significant deficiencies in the
achievement of the economic benefits promised as described in the application and the Project
Agreements, the project operator will be asked to provide justification for said shortfalls. The board
members of the Agency will compare these statements against industry standards, as well as the current
market and economic conditions, to determine whether the project operator did all that it could to meet its
obligations as outlined in the application and the Project Agreements.

(D)  The board members of the Agency will determine on a case by case basis whether a
hearing is appropriate to allow a project operator to be heard on the issue regarding said project operator’s
failure to achieve the projected economic benefits.

(E) Should the board members of the Agency find that (1) significant deficiencies in the
achievement of the economic benefits promised as described in the application and the Project
Agreements have occurred and (2) there appears to be no justification satisfactory to the Agency to
explain these deficiencies, the Agency may determine to undertake any enforcement action available to
the Agency under the Agency Agreements to seek redress for these deficiencies.

03] Enforcement action taken by the Agency under the Project Agreements may include, but
shall not be limited to, the following:

(¢8) Requesting cure of the deficiency by a final notice letter.
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2) Forwarding an event of default notice under the Project Agreements.

3) Notifying appropriate New York State agencies of the project operator’s failure
to comply with such requirements.

%) Terminating any or all of the Project Agreements early.
(5)  -Reducing the value of firiancial assistance moving forward.
6) Terminating any future financial assistance.

(7 Requiring that the value of all the financial assistance utilized to date to be repaid
in full or in part, with interest.

(G) In connection with the undertaking of a Project and/or the preparation of Project
Agreements, the Agency also reserves the right to negotiate the terms and conditions of these recapture
provisions.

SECTION 4. EFFECTIVE DATE. This policy shall be effective with respect to any project undertaken
by the Agency after the date of approval of this Policy, including but not limited to any Project
Agreements signed or amended after such date.
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